STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Petitioner,

VS.
Case Nos. 06-2764
LAMAR CAMPBELL, a/k/a 06-3171
MARTY CAMPBELL, d/b/a

JOHNSTON HANDYMAN SERVI CES,

Respondent .

N N N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held on
Decenber 11, 2006, via video teleconferencing with sites in
Tal | ahassee and Pensacol a, Florida, before the D vision of
Admi ni strative Hearings by its designated Adm nistrative Law
Judge, Barbara J. Staros.

APPEARANCES

For Petitioner: Brian A Higgins, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Mark A. Bednar, Esquire
11 East Zaragoza Street
Post O fice Drawer 13146
Pensacol a, Florida 32591



STATEMENT OF THE | SSUE

At issue is whether Respondent committed the offenses set
forth in the Adm nistrative Conplaints and, if so, what penalty
shoul d be i nposed.

PRELI M NARY STATEMENT

Petitioner, Departnment of Business and Professional
Regul ation, filed two Adm nistrative Conplaints on May 15, 2006,
and July 25, 2006, which charged Respondent, Lamar Canpbell,
a/k/a Marty Canpbell, d/b/a Johnston Handyman Services, with
vi ol ating Sections 489.127(1)(f), and 489.531(1), Florida
Statutes, by engaging in the business or acting in the capacity
of a contractor w thout being duly registered or certified and
by engaging in the unlicensed practice of electrical
contracting.

Respondent disputed the allegations of the Adm nistrative
Conpl ai nts and requested an adm nistrative hearing. The cases
were referred to the Division of Adm nistrative Hearings on or
about July 31 and August 23, 2006. An Order of Consolidation
was issued on October 16, 2006. Mbdtions for Continuance were
granted and the case was ultinmately heard on Decenber 11, 2006.

At hearing, Petitioner presented the testinony of Tracy
Caul ey, Kenneth Caul ey, and Mal com Harrison. Petitioner's

Exhi bits nunbered 1 through 11 were adnmtted into evidence.



Respondent presented the testinony of Booth Iburg, Denise
Wl lians, Debbie Waters, and testified on his own behal f.
Respondent's exhibits nunbered 1 and 2 were admtted into
evi dence.

A Transcript, consisting of one volune, was filed on
January 18, 2007. The parties tinely filed Proposed Recomrended
Orders which have been considered in the preparation of this
Recommended Order. Al citations are to Florida Statutes
(2006), unless otherw se indicated.

FI NDI NGS OF FACT

1. Petitioner, the Departnent of Business and Professional
Regul ation (Departnent), is the state agency charged with the
duty and responsibility of regulating the practice of
contracting and el ectrical contracting pursuant to Chapters 20,
455, and 489, Florida Statutes.

2. At all tinmes nmaterial to the allegations of the
Adm ni strative Conplaints, Lamar "Marty" Canpbell was not
Iicensed nor had he ever been licensed to engage in contracting
as a State Registered or State Certified Contractor in the State
of Florida and was not |icensed, registered, or certified to
practice electrical contracting.

3. M. Canmpbell readily acknow edges that he has not had

training or education in construction or contracting and has



never held any licenses related to any type of construction or
contracting.

4. At all tinmes material to the allegations of the
Admi ni strative Conpl ai nts, Johnston Handyman Services did not
hold a Certificate of Authority as a Contractor Qualified
Business in the State of Florida and was not |icensed,
registered, or certified to practice electrical contracting.

5. Respondent, Lamar Canpbell, resides in Gulf Breeze,
Florida. After Hurricane Ivan, he and his roonmate took in Jeff
Johnston, who then resided in M. Canpbell's home at all tines
material to this case. M. Johnston perfornmed sonme handywork in
Respondent's honme. M. Johnston did not have a car, a bank
account, or an |ID

6. M. Canpbell drove M. Johnston wherever he needed to
go. At sone point in time, M. Canpbell drove M. Johnston to
obtain a handyman's license in Santa Rosa County. M. Canpbel
did not apply for the license with M. Johnston and
M . Canpbell's nane does not appear on this license. The
license is in the name of Johnston's Handyman Servi ces.

7. WM. Canpbell is a neighbor of Kenneth and Tracy Caul ey.
In the sumer of 2005, which was during the period of tinme when
M. Johnston resided in M. Canpbell's hone, the Caul eys desired
to have repairs done on their honme to their hall bathroom

mast er bat hroom kitchen and |aundry room



8. Wth the help of M. Canpbell and others, M. Johnston
prepared various lists of repairs that the Caul eys wanted
perfornmed on their honme. |In August 2005, M. Johnson and
M. Canpbell went to the Caul ey's honme and the proposed repairs
were di scussed with the Caul eys.

9. There are docunents in evidence dated August and
Cct ober, 2005, which the Caul eys perceive to be contracts for
the repairs to be done in their honme. However, these docunents
are not contracts but are estimates, item zing both materials
and | abor. The docunments have the word "Estimate" in |arge bold
type at the top and "Johnston Handyman Services" also at the top
of the pages. The list of item zed material s includes
el ectrical itens, e.g., light fixtures and wring.

10. Al'so in evidence are docunments dated August and
Oct ober, 2005, with the word "Invoice" in large bold letters and
"Johnston Handyrman Services" at the top of the pages.

11. Both M. and Ms. Caul ey acknow edge that M. Johnston
performed the vast majority of the work on their hone. However,
at M. Johnston's request, M. Canpbell did assist M. Johnston
in working on the Caul ey resi dence.

12. Between August 5, 2005, and Cctober 11, 2005,

Ms. Cauley wote several checks totaling $24,861.53. Each

check was witten out to Marty Canpbell or Lanar Canpbell.Y



13. M. Canpbell acknow edges endorsing these checks but
asserts that he cashed themon behalf of M. Johnston, who did
not have a bank account or identification, and turned the cash
proceeds over to M. Johnston. Further, M. Canpbell insists
that he did not keep any of these proceeds. The undersigned
finds M. Canpbell's testinmony in this regard to be credible.

14. Wbrk on the project ceased before it was finished and
M. Johnston left the area. Apparently, he cannot be | ocated.

15. The total investigative costs, excluding costs
associated with any attorney's tine, was $419.55 regardi ng the
allegations relating to Case No. 06-2764, and $151. 25 regarding
the allegations relating to case No. 06-3171, for a total of
$570. 80.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
88 120.569 and 120.57(1), Fla. Stat.

17. Petitioner has the burden of proving by clear and
convi nci ng evidence the specific allegations of the

Adm ni strative Conplaints. See Ferris v. Turlington, 510 So. 2d

292 (Fla. 1987); Departnent of Banking and Finance v. Gsborne

Stern & Co., 670 So. 2d 932 (Fla. 1996).

18. Section 489.127(1)(f), Florida Statutes, reads in

pertinent part as follows:



19.

contractor

20.

perti nent

21.

pertinent

(1) No person shall

* * %

(f) Engage in the business or act in the
capacity of a contractor or advertise

hi nsel f or herself or a business

organi zation as available to engage in the
busi ness or act in the capacity of a
contractor w thout being duly registered or
certified or having a certificate of

aut hority;

Section 489.105(3), Florida Statutes, defines a
as:

t he person who, for conpensation,
undertakes to, submits a bid to, or does
hi nsel f or herself or by others construct,
repair, alter, renodel, add to, denolish
subtract from or inmprove any building or
structure, including related i nprovenents to
real estate, for others or for resale to
ot hers .

Section 489.531(1), Florida Statutes, reads in
part as follows:

(1) A person may not:

* * *

(b) Use the nane or title "electrica
contractor"™ or "alarm system contractor"” or
words to that effect, or advertise hinself
or herself or a business organization as
avai |l able to practice electrical or alarm
system contracting, when the person is not
then the holder of a valid certification or
regi stration issued pursuant to this part;

Subsection 489.505 (12), Florida Statutes, reads

part:



22.

St at ut es,

el ectri cal

(12) 'Electrical contractor' . . . neans
any person, firm or corporation that
engages in the business of electrical
contracting under an express or inplied
contract; or that undertakes, offers to
undertake, purports to have the capacity to
undertake, or submits a bid to engage in the
busi ness of electrical contracting; or that
does itself or by or through others engage
in the business of electrical contracting.

Subsections 489.505(9) and 489.105(6), Florida
state that the attenpted sale of construction and

contracting services, respectively, and the

negotiation or bid for a contract on these services al so

constitutes contracting.

23.

Section 455.2273, Florida Statutes, reads as foll ows:
Di sci plinary guidelines.--

(1) Each board, or the departnent when
there is no board, shall adopt, by rule, and
periodically review the disciplinary
gui del i nes applicable to each ground for

di sciplinary action which nmay be inposed by
t he board, or the departnent when there is
no board, pursuant to this chapter, the
respective practice acts, and any rul e of

t he board or departnent.

(2) The disciplinary guidelines shal
speci fy a neani ngful range of designated
penal ti es based upon the severity of
specific offenses, it being the legislative
intent that m nor violations be

di stingui shed fromthose which endanger the
public health, safety, or welfare; that
such gui del i nes provide reasonabl e and
meani ngf ul notice to the public of |ikely
penal ties which nay be inposed for

proscri bed conduct; and the such penalties
be consistently applied by the board.



(3) A specific finding of mtigating or
aggravating circunstances shall allow the
board to i npose a penalty other than that
provided for in such guidelines. |If
applicable, the board, or the departnent
when there is no board, shall adopt by rule
di sciplinary guidelines to designate

possi ble mtigating and aggravati ng
circunstances and the variation and range of
penalties permitted for such circunstances.

(4) The departnent nust review such
di sci plinary guidelines for conpliance with
| egislative intent as set forth herein to
determi ne whether the guidelines establish a
meani ngf ul range of penalties and may al so
chal | enge such rules pursuant to s. 120.56.
(5) The administrative | aw judge, in
recommendi ng penalties in any recomended
order, must follow the penalty guidelines
established by the board or departnent and
must state in witing the mtigating or
aggravating circunstances upon which the
recommended penalty is based.
24. The Departnent cites to no rule which sets forth
di sciplinary guidelines with a neaningful range of penalties
applicable to the unlicensed practice of contracting or
el ectrical contracting as contenpl ated by Section 455. 2273,
Fl ori da Stat utes.
25. The Departnment cites only to Sections 455.228 and
489.13(3), Florida Statutes, regarding the Departnent's

authority to inpose fines. These statutes provide in pertinent

part as follows:



455.228 Unlicensed practice of a

prof ession; cease and desist notice; civil
penal ty; enforcenent; citations; allocation
of noneys col |l ected. --

(1) . . . In addition to the foregoing
remedi es, the departnent may inpose an

adm ni strative penalty not to exceed $5,000
per incident pursuant to the provisions of
chapter 120 .

489.13 Unlicensed contracting; notice of
nonconpliance; fine; authority to issue or
receive a building permt; web page.--

* * %

(3) Notw thstanding s. 455.228, the
departnment may i npose an administrative fine
of up to $10,000 on any unlicensed person
guilty of unlicensed contracting. 1In
addition, the departnment may assess
reasonabl e i nvestigative and | egal costs for
prosecution of the violation against the
unlicensed contractor. The departnment nmay
wai ve up to one-half of any fine inposed if
the unlicensed contractor conplies with
certification or registration within 1 year
after inposition of the fine under this
subsecti on.

26. The Adm nistrative Conplaint in Case No. 06-2764
charges Respondent with violating Section 489.127(1)(f), Florida
Statutes, by engaging in the business or acting in the capacity
of a contractor without being duly registered or certified. The
checks were made out to M. Canpbell, and he cashed them for
M. Johnston. Technically, he received conpensation for

contracting services. And on one or nore occasions he

10



acconpani ed M. Johnston when the estimates of work to be
perfornmed were discussed with the Caul eys.

27. The Adm nistrative Conplaint in Case No. 06-3171
charges Respondent with violating Section 489.531(1), Florida
Statutes, by engaging in the unlicensed practice of electrical
contracting. The estimates clearly referred to electrical itens
as part of the job on the Caul eys hone.

28. The Departnent, pursuant to Sections 455.288 and
489.13(3), Florida Statutes, seeks inposition of fines in the
total amount of $15,000.00, and the costs of investigation. The
fines sought by the Departnment are a conbination of the maxi nmum
amount of $10, 000 pursuant to Section 489.13(3) and the maxi num
amount of $5, 000 pursuant to Section 455.228, Florida Statutes.

29. After a careful review of Sections 489.13(3) and
455. 2273, Florida Statutes, the undersigned is not persuaded
that the Departnment may inpose a $5,000 fine in addition to the
$10,000 fine referenced in Section 489.13(3), Florida Statutes.

30. In addition to citing to no rule setting forth
di sciplinary guidelines setting forth a meani ngful range of
desi gnated penalties as required by Section 455.2273, Florida
Statutes, the Departnent cites to no rule designating possible
mtigating or aggravating circunstances and the variation and
range of penalties permtted for each circunstance as

contenpl ated by Section 455.2273(3), Florida Statutes.

11



31. Notwithstanding, there is no evidence that
M . Canpbell has previously been cited for unlicensed practice
of contracting or electrical contracting. The Depart nent
presented no aggravating circunstances. This appearing to be a
first offense, a lesser fine than the maximumallowed by lawis
nore appropriate here.

32. Moreover, there are mtigating circunstances in
evidence. Specifically, the person nost responsible,
M. Johnston, apparently is nowhere to be found, |eaving
M . Canpbell to be punished for actions which were primarily
t hose of M. Johnston.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED:
That the Departnent of Business and Prof essi onal
Regul ation enter a final order inposing a fine of $1,000 for a
viol ation of Section 489.127(1), Florida Statutes; inposing a
fine of $500 for a violation of Section 489.531(1), Florida
Statutes, and requiring Respondent, Lamar Canpbell, to pay

$570.80 in costs of investigation and prosecuti on.

12



DONE AND ENTERED this 9th day of March, 2007, in

Tal | ahassee, Leon Gounty, Florida.

Bt | At

BARBARA J. STAROS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 9th day of March, 2006.
ENDNOTE
" The Department asserts that the amount totals $30, 861.53.

However, two of the check copies in evidence are duplicates.

COPI ES FURNI SHED,

Brian A. Higgins, Esquire
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Mark A. Bednar, Esquire
11 East Zaragoza Street
Post O fice Drawer 13146
Pensacol a, Florida 32591
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Nancy S. Terrel, Hearing Oficer
O fice of the General Counse
Departnent of Busi ness and

Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Josefina Tamayo, General Counse
Departnment of Busi ness and

Prof essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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